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The fat adoption of generative artificial intelligence (GenAI) ha come with more than a few growing pain. Man indutrie
have had to quickl adapt to thi new technolog at the ame time that court are iuing GenAI-related deciion in courtroom
acro the countr that could have road-reaching e�ect on companie who ue GenAI, even thoe companie that are not
currentl in litigation. Thi article ummarize ome recent GenAI-related deciion and dicue their implication for
companie.

A ackground, for man GenAI tem and in particular Large Language Model (LLM) aed tem, when a uer create an
input—a prompt—to the GenAI tem, that GenAI create a text and media repone aed on the data it wa trained on, which
i referred to a an output. Together, thoe prompt and output are generall tored in a log format. The treatment of thoe log
raie quetion aout whether, how and  whom the hould e preerved for litigation.

Thee quetion came to a head recentl in In re: OpenAI Inc. Copright Infringement Litigation, which i currentl pending in the
outhern Ditrict of New York. In that cae, The New York Time (NYT) and other pulication and author ued OpenAI and
another defendant, alleging that, among other thing, OpenAI ued coprighted content to train OpenAI’ ChatGPT product
without permiion or pament. In the coure of reolving everal dicover dipute related to the production of GenAI output,
the court ha repeatedl given guidance for how companie operating nationwide hould treat GenAI input and output going
forward. pecificall, the court iued order addreing and circumcriing preervation and production oligation for GenAI
data in litigation.

Thi article dicue three of the court’ 2025 and 2026 deciion—the latet iued le than three week ago—that touch on
one pecific iue that will a�ect an compan that ue GenAI: the reaonale preervation of GenAI input and output. Thi
article provide a ummar of the ke point from the three order and a detailed dicuion of each. It alo identifie ke
takeawa that legal practitioner hould conider when managing GenAI data, and ugget et practice for how, in light of
thee order, companie who emplo GenAI tem can tart their new ear o� on the right foot and enure that the are
reaonal preerving and managing that data.

Summary of key points from the court’s orders
•  The court ordered OpenAI to preerve and egregate all output log data that would otherwie e deleted puruant to

OpenAI’ retention policie.

•  The court ordered OpenAI to preerve ChatGPT output log data even where OpenAI argued that the data would e deleted
to compl with conumer’ deletion requet under variou privac law.
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•  The court denied OpenAI’ Motion for Reconideration and ordered OpenAI to produce a ample of 20 million retained, de-
identified conumer ChatGPT output log (the Log) to the plainti�.

•  The court held that the production of the 20 million log wa oth relevant and proportional to the need of the cae.

•  The court recognized the privac conideration at iue in the cae and determined that there were adequate laer of
protection reaonal mitigating exiting privac concern.

•  The court determined that the production of the 20 million log in de-identified form adequatel alanced the privac right
of uer.

May 2025 order: Preserve and segregate all output log data
During dicover, NYT moved for an order requiring OpenAI to preerve ChatGPT uer converation log, arguing thi data
could upport it infringement claim. OpenAI oppoed the motion, citing the urden of retaining illion of converation and
the impoiilit of earching the converation it did ave. OpenAI alo raied uer privac expectation and compliance with
privac law requiring data deletion upon uer requet, arguing that ChatGPT uer expected their chat to e unavailale after
the were deleted. The compan’ own data retention policie promied uer that if a uer deleted a chat, the chat would e
removed from the uer’ account immediatel and cheduled for permanent deletion from OpenAI tem within 30 da
(aent a legal or ecurit reaon to preerve it).

On Ma 13, 2025, U Magitrate Judge Ona T. Wang for the outhern Ditrict of New York granted NYT’ motion and ordered
OpenAI “to preerve and egregate all output log data that would otherwie e deleted (aed on uer preference or deletion
requet uject to privac law in the U and around the world) on a going forward ai until further order of the court.”   Thi
order e�ectivel treat GenAI prompt and output a dicoverale “document” for purpoe of litigation that are uject to
preervation oligation. The order alo clarifie that litigant are required to preerve not onl AI output, ut alo the
underling dataet and algorithm. The court emphaized that traditional notion of relevance appl to preervation oligation
regarding AI content, and that partie cannot rel on routine deletion policie, uer privac preference or deletion requet
governed  privac law to avoid their oligation to preerve potentiall relevant information related to the partie’ claim or
defene once litigation i reaonal anticipated. The court’ order confirm that partie’ preervation dutie include GenAI
input and output. hould other court adopt a imilar approach, organization hould e prepared to implement reaonale
method to identif and preerve potentiall dicoverale GenAI content.

The court alo noted that the principle of proportionalit imilarl appl to GenAI, leaving the door open for litigant to conider
whether to negotiate with the oppoing part or file a motion with the court that the cale and cope of GenAI information it i
preerving, much of which ma e of limited potential relevance to the claim and defene, i diproportionate. 

December 2025 order: Produce 20 million de-identified output logs
On Novemer 7, 2025, the court directed OpenAI to produce a ample of the ten of illion of conumer ChatGPT log that
OpenAI had retained a a reult of the Ma 2025 order. That ample ize wa et at 20 million retained, de-identified conumer
ChatGPT output log.

On Decemer 2, 2025, the court denied OpenAI' requet to reconider the Court' Novemer production order, finding that the
production of the 20 million ChatGPT Log wa “relevant and proportional” to the need of the cae.  In particular, the court
tated that the output log were relevant ecaue the ma contain intance where the plainti�’ coprighted work ma have
een reproduced in whole or in part (and thu e evidence for the relevant claim). Additionall, the court reaoned that even
the log where reproduction of the plainti�’ work were not contained ma till prove to e relevant to OpenAI’ fair ue
defene—pecificall, to it calculation of damage. In light of that, the court determined that the ample of log were “clearl
relevant” to the extent the contain “partial or whole reproduction of the coprighted work,” and were relevant to the
defendant’ a�irmative defene “to the extent that the contain other uer activit.”

The court reaoned that production of 20 million ChatGPT log—a oppoed to another ample numer—wa proportional to
the need of the cae ecaue, in part, “[t]he total univere of retained conumer output log i in the ten of illion. The 20
million ample here repreent le than 0.05 percent of the total log that OpenAI ha retained in the ordinar coure of
uine.”  Given the amount of log retention and de-identification OpenAI had alread conducted, the court elieved the
urden on OpenAI to produce thoe log would alo e minimal.

The court emphaized that, while conumer privac wa a factor that it conidered in making it deciion on whether to order
production of the log, it wa “jut one factor in aeing the proportionalit of dicover.”  Given the de-identification of the
log, the protective order in the cae and the deignation of the log a “attorne’ ee onl,” the court determined that
conumer’ privac right were adequatel protected, mitigating an exiting privac concern.

January 2026 order: Ordering production of 20 million de-identified Logs adequately balanced users privacy rights
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After the court iued it Decemer 2025 order dicued aove, OpenAI ojected to the ruling on the ground that it
inadequatel alanced uer’ privac conideration with the potential relevance of the document. The court conducted
additional anali and found that uer’ privac conideration were properl alanced in light of privac protection that were
alread in place.

pecificall, the court aed it deciion on the fact that the uer at iue here had voluntaril dicloed their converation,
and thoe dicloed converation were retained in OpenAI’ normal coure of uine. Additionall, there wa no allegation
here that OpenAI had illegall otained the converation. Therefore, the court determined that the privac right of uer were
di�erent than the uer in the circumtance OpenAI cited, and production adequatel alanced their privac right to thoe
voluntaril-dicloed converation.

OpenAI had alo argued the court’ Decemer 2025 order wa erroneou ecaue it rejected OpenAI’ requet to run relevant
earch term againt the 20 million de-identified log—and thu onl produce a u-et of thoe log—intead of producing all
20 million log at iue.  The court rejected that argument, finding that there wa no requirement that the court order the leat-
urdenome dicover poile and that it wa not erroneou to order production of all 20 million log without additional
earche.

Conclusion: Practical takeaways and proposed best practices
•  Review and, a needed, revie our compan’ data management plan, including an relevant update to information

governance, record retention and legal hold policie and training, a it relate to GenAI input and output, including:

–  valuating our compan’ preervation practice that account for the technolog' complexit and it potential
relevance to litigation. The failure to take reaonale tep to preerve potentiall relevant GenAI data could reult in
poliation anction.

–  valuating retention of GenAI input and output. If GenAI information i retained long-term (whether for record retention
or uine need or otherwie), it ma e uject to preervation and dicover oligation.

–  If our compan routinel dipoe of GenAI input and output, enuring our compan can take reaonale tep to
upend dipoition of thi data to compl with legal hold and preervation requirement.

–  Providing guidance to emploee that information entered into GenAI tem ma e uject to dicover.

–  In light of the order from the outhern Ditrict of New York, conider the interection of preervation oligation with
privac compliance. A a general matter, and a illutrated here, a compan’ dut to preerve trump normal dipoition
practice, including dipoition of data pat-retention, and compliance with data deletion requet and data minimization
requirement under privac law.  Conider whether our GenAI tem() are likel to contain enitive information,
including information uject to privac law. nure that ou have a proce for upending an data deletion requet
or routine deletion where a legal hold applie.

•  Conider implementing or updating our AI Governance program.

–  Implement an AI Governance program—or if one alread exit, review and revie it a needed—to conform with the
court’ guidance and new law going into e�ect thi ear;  Organization hould ue thi cae a an opportunit to train
emploee on GenAI uage guideline, privac expectation (or lack thereof) and limit that the organization might place
on it ue (for example, retriction—uch a prohiiting input of confidential client information into commercial GenAI
product). 

–  Train emploee on new GenAI-related oligation.

–  mploee hould undertand that the information the input into GenAI ma e uject to review  our compan.
Where permiile in their local juridiction, clarif to our emploee that the have no expectation of privac in the data
the input into GenAI.
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•  Conider updated e-Dicover and litigation trategie for handling GenAI preervation and dicover requet,
including:

–  Whether there i GenAI data that i likel to e potentiall relevant acro man cae and thu ma frequentl e
uject to legal hold and dicover requet – thi likelihood will influence the importance and value of an trategic
deciion our compan ma make on how to handle GenAI data in litigation.

–  Whether our compan ue proprietar in-houe GenAI and/or third part licened GenAI, which ma influence the
level of control or capailitie ou ma have from a preervation and collection perpective. Where third partie are
retaining GenAI data on ehalf of our compan, thi retention ma include conidering whether additional tep ma e
needed to preerve potentiall relevant information held  third partie.

–  Whether GenAI data i organized  cutodian or an retention etting that ma influence how and how quickl our
compan need to take tep to preerve.

–  Whether ou ma need to update or include hold notice language that capture GenAI data.

–  Whether our compan ha a pecific trateg around negotiating preervation and dicloure of GenAI data (oth
internall and a part of outide counel guideline). For example, litigant ma want to dicu with opponent earl on
limitation around the dicover of GenAI information, including proportionalit, potential cot and urden, a defined
cope of relevant prompt and output and ke cutodian related to GenAI pecificall.

–  Whether our compan track or claifie GenAI data that ma e uject to a data deletion requet, contain enitive
peronal information or relate to cutodian outide the United tate where local privac law ma further complicate
preervation, collection and dicloure. Thi claification will likel factor into our exiting trategie for managing
enitive information in e-Dicover (for example, proportionalit argument, phaed dicover, protective order,
redaction protocol and de-identification where feaile).

–  A with all new technolog, there are unique preervation, collection, review and dicloure conideration for GenAI.
Common quetion uch a who i the ‘cutodian’ of the data, or what contitute a document ‘famil’ in the GenAI
context where input and output relate to oth chat, meeting trancript and document, can all further complicate
potential litigation trategie.

–  Whether to update e-Dicover guideline, checklit and outide counel guideline, in light of thee conideration.

More and more companie are rapidl inveting in, uing and planning to grow their ue of GenAI. Given the increaed ue of,
and ignificant volume of information generated , thee tool, GenAI ma preent outized litigation challenge.  

Our team ha ignificant experience dealing with GenAI information, from oth a governance perpective on the proper
management of GenAI from it creation to torage and dipoition, and a litigation and e-Dicover perpective, including
trategie for preervation, collection, negotiation and dicloure. For an quetion regarding iue relating to thoe matter,
pleae contact u.

Footnote
In re: OpenAI, Inc., Copright Infringement Litigation

In re OpenAI, Inc., Copright Infringement Litig., No. 25-MD-3143 (H) (OTW), 2025 WL 3468036, at *2 (.D.N.Y. Dec. 2, 2025).

 Id. at *3

Id.

Id.

In re OpenAI, Inc., Copright Infringement Litig., No. 25-MD-3143 (H) (OTW), 2026 WL 21676, at *2 (.D.N.Y. Jan. 5, 2026)

For example, California’ emploment regulation (Cal. Code Reg., title 2, ection 11008) ha a 4-ear retention requirement that include all “automated-deciion

tem data, and other record created or received  the emploer or other covered entit dealing with an emploment practice and a�ecting an emploment

enefit of an applicant or emploee.”

For example, under the California Conumer Privac Act (CCPA), covered uinee are not required to compl with a California conumer’ requet to delete

their peronal information where the information i “reaonal necear [to]. . . [c]ompl with a legal oligation.”

ee, e.g., "The Texa Reponile AI Governance Act: What our compan need to know efore Januar 1"; ee alo "The New York Reponile AI afet and

ducation (RAI) Act: What ou need to know."
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